Mage nofpund or type unknown

NHTerpaumnsa Poccum B CUCTEMY MeXXOYHapPOAHbIX SKOHOMNYECKNX OTHOLLEHUN,
aKTUBHOE Yy4YacCTWe MHOCTPAHHbIX NHBECTOPOB B Pa3BUTUM OTEYECTBEHHOIO
MPOM3BOACTBA, @ TaKXXe AeATesIbHOCTb POCCUNCKUX MPeanpuaTuin 3a pybexxom un
TOProBoe COTPYAHMNYECTBO POCCUNCKUX KOMMAaHMN C 3apybe)KHbIMW NapTHeEpPaMu BrieYveT
pa3BuTne 06Cny>XmnBarLen 3TN NPoLECcChbl NPaBOBON OTPACN - MEXOYHAPOOHOr o
4aCTHOrO NpaBa, a BMecTe C 3TUM N e€ Ba)KHENLLEero MHCTUTYTa - KOJIIM3MOHHOI O
npaea.

HNaHHaa paboTa nocBslEeHa KOJIJIM3MOHHLIM HOPMaM - HOPMaM YKa3biBaloLWMM, NPaBo
KaKoro rocygapctBa NogjexxuTt NnpuMeHeHUt0 K TpaHCrpaHN4YHOMY YaCTHOMPaBOBOMY
OTHOLIEHUIO C y4aCTMEM UHOCTPAHHOro 371eMeHTa. lNpoBecTn aHanms aTon rnyboko
N3Yy4YEeHHON B HayKe MeXXAYyHapOo4HOro 4YaCcTHOro rnpasa, HO BCE Xe Mo Cen AeHb
noasepratmowenca OUCKYCCUsam TeMmbl MeHS Nobyamno B HaCTHOCTM TO, 4TO O4Ha M3
Hanbonee Ba)KHbIX NPO6s1EM POCCUINCKOro MeXXAYHapOAHOro YaCTHOro npasa -
OTCYTCTBUE KOANPNLMPOBAHHOIMO 3aKOHO4AaTeNIbCTBa MO BOMNPOCaM NPUMEHEHNS
KOJIJTM3NOHHbIX HOPM K YaCTHOMPaBOBbIM OTHOLUEHUAM, OCJTIOXXHEHHBIM NHOCTPAHHbLIM
3/1eMeHTOM Oblna peweHa BeegeHmem VI pasgena Npa>kgaHCKoOro kogekca PO
«Me)xayHapooHoe YaCcTHOe npaBo». DTO CTaJIo Ba>KHbIM LLAroM Ha NyTu YHU(puKaumm
KOJUJTM3NOHHbLIX HOPM, 0611erymsio nx ndyvyeHue, aHaams, a rilaBHOe - MpakTu4yeckoe
npuMeHeHune.

B 3Tol paboTe paccMoTpeHbl TeopeTuyeckme Bornpochl MPUMEHEHUS KOIJTN3NOHHOM
HOPMbI, JaeTcsa onpenesieHne KOJIJIN3MOHHOM HOPMbI, 0TOOpPaXKaeTcsA CTPYKTYypa U BUAbI.

1. NoHATHe, CTPYKTYpa, BUAbI KOJIJZIN3SUOHHBIX HOPM
1.1 NoHATHE U CYLLHOCTb KOJIJIUSUOHHbIX HOPM

B npouecce perynmpoBaHuUs rpa>kaAaHCKO-NPaBoBbIX OTHOLLIEHUA C NHOCTPaHHbIM
3/1IEMEHTOM OAHON N3 Hanbonee cNoXxHbIX Npobaem ABnaeTcs BbIBOP NPUMEHNMOrO
npasa. Cya nam nHom NpaBornpuMeHUTEeNIbHbIN OpraH, BCTPeYasiCb NMpu pa3peLlleHnmn
CMOPOB N PACCMOTPEHUNN UHbIX e C OTHOLEHUEM, OC/IOXKHEHHBIM MHOCTPAHHbIM
3/IEMEHTOM, OKa3blBaeTCHA nepen HeobxoaAMMOCTbIO OTBETUTbL Ha BOMPOC: HOPMaMM
KakKoro rnpaBa 6yayT perysimpoBaTbCs 3TU OTHOLIEHUS U 3aKOHO4ATENIbCTBOM KaKomn
CTPaHbl A0JI)KEH PYKOBOACTBOBATLCA NPaBONPUMEHUTESb MPU PeLUEeHUN BO3HUKLLNX


https://www.evkova.org/#evkova

CMOpOoB.

HeobxoammMocCTb perynmpoBaHus BbilleyKa3aHHbIX OTHOLWEHWN obycnaBnmBaeT
CcyliecTBOBaHMe crnewnasbHOro Buaa HOpM rnpasa - KOJIJIM3MOHHbIX HOPM MpaBa,
KOTOpble COCTaBNASAIT OCHOBY MeXAYyHapoAHOro 4YacTHOro npasa ntoboro rocygapcTsa.
Hann4yune »xe NHOCTPaHHOI 0 3/1IeMEHTa B 3TUX OTHOLIEHMAX NOPOXKAAET ABIEHME,
MMeHyeMoe B 0Te4eCTBEHHOW NPaBOBON AOKTPUHE “KOSIIU3MEN” 3aKOHOB.

“Konnusma” - cnoso npoucxopsiiee oT laTUHCKOro collisio, o3Havatouee
CTO/IKHOBEHME. [0BOPSA O KOMIM3UN 3aKOHOB nogpasyMmeBaloT HeobxoammocTb Boibopa
npasa Mexay 3aKoHaMn pa3sHbIX rocynapcTs. Konnnsnsa npasa obycnosneHa AByMS
npUYUHaMn: Han4nem NHOCTPAHHOI O 3JIeMeHTa B YaCTHOMNPaBOBOM OTHOLLUEHUN n
pas/IN4HOM COAEepP>KaHUUM rNpaBa pa3HbIX rOCYyAapPCTB, C KOTOPbIMU 3TO OTHOLLEHMKE
cBfA3aHHO. KonnunsnoHHas npobnema - npobnema Bbibopa npaBa, noanexxawiero
NPUMEHeHUo K TOMY WU MHOMY MPaBOOTHOLLEHMIO, - TUMNYHA, NpexXxae Bcero, ons
MeXXOYyHapo4HOro 4YacTHoOro npasa. Ecnn B gpyrmux otpacnax rnpasa BONPOCh! KOJIIN3NU
3aKOHOB MMEIT BTOPOCTENeHHoe 3HaYeHne, TO 34eCb MMEHHO KOJIJIM3MOHHas npobnema,
a TakXe eé yCTpaHeHue COCTaBNAT OCHOBHOE cofiep)XaHne 3TOW NpaBoBOW OTpaciu,
4YTO OTPA3nNJIOCb B TOM, 4TO B pae CTpaH €€ Ha3blBalOT KOJIJIN3MOHHbIM NMPaBoM
(Hanpumep, AHrausa, CLUA, AnoHns v ap.). COBOKYMHOCTb KOJIUJIM3UOHHbBIX HOPM TOro 1aun
MHOro rocygapcTBa coCcTaBndeT “KONJIM3NOHHOE NMpaBo” 3TOro rocynapcraa.

KonnusmoHHasa HopMa - 3TO HOpMa, onpeaensolas Kakoe NpaBo A0/IKHO
NPUMEHSATLCS K OTHOLLUEHUSM, BO3HUKAIOLLNM B YC/I0OBUSIX MeXAYHAPOAHOro obLieHuns,
KOr[a Ha peryanpoBaHNe TakKMX OTHOLLEHMIA MOXXET NpPeTeHA0BaTb NPaABONOPsAA0K
HECKOJIbKUX CTPaH N HeEoHBX0AMMO pa3pellnTb BO3HMKAOLLYO KOJN3UO, NOAYNHSAS
OTHOLLUEHNS C MHOCTPAHHbLIM 3JIEMEHTOM MNpaBy onpeaenéHHon cTpaHbl. OTcloga u
Ha3BaHMe KOJIIM3NOHHbIX HOPM, KOTOPbIE B LOPUANYECKON NnTepaType onpenensioTcs
TaK)Xe KaK KOHDJIMKTHbIE, OTCbIJIOYHbIE.

CTPYKTYpa KOJUTU3UOHHBIX HOPM

KONnM3noHHbIE HOPMbI ABAAIOTCA Hanbonee C/I0XKHbIMU HOPMaMn, KOTopble
NPUMEHSAITCHA B MEXAYHAPOAHOM YaCTHOM rnpaBe. YTobbl pa3obpaTbCa B HEM XKe UX
cneynduka HeobxoanMMo paccMOTPeTb CTPYKTYPY KOIM3MOHHON HOPMbI, KOTOpas
obnapaeT uenbiM pag XapakTepHbIX 0COBeHHOCTeN.

Ka)xOaa KoNM3nMoHHas HopMa COCTOUT U3 ABYX 3JIEMEHTOB: 06 béMa U NPUBA3KM.
O6bEM KONIM3NOHHON HOPMbI YKa3blBaeT HA OTHOLLEHWS FPaXkAaHCKO-MPaBoOBOIro
XapaKTepa, K KOTOPbIM 3Ta HOPMa NPUMEHAETCS, a NPUBA3KA - 3TO YKa3aHne Ha 3aKOH



(NpaBoOBYIO CUCTEMY), KOTOPbIA MOAJIEXUT NPUMEHEHNIO K JaHHOMY BUAY OTHOLUEHUN.

OO0BLEM KOJIJIN3NOHHOW HOPMbI OTPa>kaeT To MHoroobpasune obuecTBEHHbIX OTHOLUEHUN,
KOTOpPble BO3HMKAIOT B NpoLecce MexxAyHapoaHbIX KOHTaKTOB rpakgaH n liopnanyeckunx
NN, TN OTHOWEHNA HEBO3MOXXHO NOAYNHUTL AEVNCTBUIO INLWb OFrPaHNYeHHOro Yymcna
KOJIJIM3NOHHbIX HOPM, OHU HY>XOaloTCcd B andpdepeHumnaymm ¢ y4eTom cepbl nx
OEencTBUA, KOTOopyto onpeaenseT 06bEM KONTM3NOHHOWN HOPMbI. Hago OTMEeTUTb, 4TO
nogobHasa gnddepeHunauns obbEmMa KOMIM3MOHHON HOPMbl CBOMCTBEHHA NMPaKTUYeCKNn
BCEM COBPEMEHHbLIM MPaBOBbIM CUCTEMAM, N MO Mepe Pa3BUTUA MeXXLYHapoLHOro
4aCTHOroO NpaBa OHa CTAaHOBUTCA BCE BonbLue aeTasIbHON.

Kak npaBunnao, 06bEM KONM3NOHHOM HOPMbI ONpeaenseTcs nocpeacTsom nsbpaHums
OOHOro U3 MHCTUTYTOB rPa>K[AaHCKOro nNpaea (rpa>kgaHe, opuandyeckue nuua,
COBCTBEHHOCTb U UHbIE BELLHbIE MPaBa, A4OrOBOPbI N NX OTAESIbHbIE BUAbI,
BHeOOroBopHble 0b653aTenbCTBa, HacnengoBaHWe 1 T.4.), CEMeNHOoro npaea (bpak, oneka,
YyCbIHOBJIEHME) U T.M. [TOCTENEHHO B 3TOW CUCTEME MNOABAATCSA HOBbIE NPaBOBbIE
WHCTUTYTbI, 06yCNOBNEHHbIE Pa3BUTUEM MeXOyHapoaHoro obopoTa, Hanpumep,
NHTennekTyanbHasa COBCTBEHHOCTb, WK NOTpebHOCTAMKU co3aaHnsa ocoboro NpaBoBOro
peXvuma, Hanpumep, 40roBopbl C noTpebuTtenamu.

BTOpPbIM OCHOBHbLIM 3/1EMEHTOM KOJIIN3UOHHOM HOPMbI (KaK 6b1J10 YKa3aHHO BbiLe)
ABNSETCA NPUBA3KA, YKa3biBaloLWas NpaBo KaKoM CTPaHbl NOAJIEXNT MPUMEHEHUIO K
paccMaTpuBaeMoMy NMPaBOOTHOLLUEHUIO MK UX rpynne. 9To Hanbosee Ba)KHbIN 3/IEMEHT
KOJIJTM3NOHHOW HOPMbI, 6O NpUMEeHNUMOe NpPaBo onpenenseT KoOHeYHble pe3ynbTaThl
MpPaBOBOro perysnpoBaHuns. A Tak Kak periamMmeHTaunsa ogHNX n Tex xe
MPaBOOTHOLLUEHNI BO MHOIMMX rocygapcTBax pa3/inyHa, TO OT TOro Kakas npaBoBas
oueHka byneT goaHa npaBoOnNpMMeHUTesIeM 3aBUCUT UCXO04 Aena.

dopMyIMpoBaHNE KOJIJIN3NOHHON NPUBSA3KN OCYLLECTBNSAETCA B ABYX hopMax. Bos-
MO>XHO yKa3aHue B Ka4yeCTBe NpPMMeHMMOro rnpasa Ha rnpaBo onpenenéHHoOM CTpaHsbl.
TakoBbIM 06bIHHO ABMISIETCA NPaBO CTPaHbl, B KOTOPOW NPUHATA AaHHAsA KOJIJIN3UOHHAasA
HOpMa. Ho BO3MOXXHO 1 yKa3aHue obuiero npm3Haka, Ha OCHOBaHUM KOTOPOro
onpenenseTca NnpMMeHMMoe npaso. Takne obLime NpusHakm CBOAATCA K 6 gpopmynam
npukpenseHnsa (LaHHOe Ha3BaHMe UHOr4a UCnoJsb3yeTCcs B OPUANYECKON nuTepaType,
0003HayvYas KOIM3MOHHYIO MPUBA3KY), UMEWNM KpaTKue naTuHckne obosHavyeHuns: a)
JINYHBIN 3aKOH Y4aCTHMKOB OTHOLUIEHUW (3aKOH rpa)k4aHCTBa, 3aKOH HaLMOHaJ/IbHOCTU
IOPNONYEeCcKOoro inLa, 3aKOH MeCTOXUTEeNbCTBA NI MeCTOHaxoxXXaeHus) - lex personalis;
0) 3aKOH MeCTa HaxoXAeHUsa nMyuLecTBa - lex rei sitate; B) 3aKOH MeCTa CoBepLUEHUS
akTa (NpaBOMEpPHOro - Npu caesikax, HeMpPaBOMEPHOro - Npu aennkTax) - lex loci actus;



) 32aKOH MecCTa OCYyLLeCTBJIeHNA 0eATeNbHOCTU - lex loci activitis; [) 3aKOH cyaa
(apbuTparka), paspeluatoLlero crnop, - lex fori; €) 3aKOH, C KOTOPbIM AAaHHOE OTHOLUEHNE
Hanbonee TeCHO CBA3aHO, - lex causae. BcTpeyaloTcsa TakXXe N HEKOTOopble apyrme
hopMy bl MPUKPENSIeEHNs, HanpuMep 3aKOH BaslOTbl 40Jra, 3aKOH (aara, 3akoH
3akJlo4eHnsa bpaka u T.4. OQHAKO Takme creunasbHble NMPUBA3KN HE MEHSAIT obLien
KapTWHBbI.

Buabl KONMJIM3UOHHDbIX HOPM

Hanbonee cyuwecTBEHHON ABAAETCA Knaccudunkaumsa no ¢popMme KONJIM3MOHHOMU
NPUBA3KMU. [10 3TOMY NpPU3HaKy pasinyaloT 0AHOCTOPOHHUE N OBYCTOPOHHME
KOJIJIN3NOHHbIEe HOPMbl. OQHOCTOPOHHSASA - 3TO Takasi HOpMa, NPMUBS3Ka KOTOPOW NpsAMo
Ha3blBaeT NPaBO CTPaHbl, Nognexallee npMMeHeHuo (POCCUNCKOe, HeEMeLLKOoe,
weenckoe n 1.4.). OQHOCTOPOHHAA HOPMAa, KakK NpPaBuio, YKa3blBaeT Ha NMpUMeHeHune
rnpasa CBOEWN CTPaHbI

Mo cnocoby perynnpoBaHUs KOJIJIN3NOHHbIE HOPMbI NOApPa3fenaoTCs Ha
MMnepaTUBHbIE, AUCNO3UTUBHLIE, U afibTEepPHaTUBHbIE. /IMNepaTuBHbIE - 3TO HOPMBbI,
KOTOpble cofep)XaT KaTeropuyeckme npeanncaHns, Kacarwowmecs sbibopa npasa u
KOTOpble He MOryT ObITb M3MEHEeHbl M0 YCMOTPEHMIO CTOPOH MPaXKAaHCKOro
NnpaBoOTHOLWEHUA (Npeabl Ay npuMep o HacnenoBaHu). AMCNO3NTUBHBbIE - 3TO
HOpPMbI, KOTOpbIE, YCTaHaBMBas obwee npasnsio o Beibope npaBa, OCTaBASAT CTOPOHaM
BO3MO>XHOCTb OTKa3aTbCHA OT HEro, 3aMeHNTb APYyrum npasuaoMm. ONCno3nTUBHbIE
HOPMbl AENCTBYIOT JINLUb NMOCTOJIbKY, MOCKOJIbKY CTOPOHbI CBOUM COrJlalleHneM He
yCTaHOBWJIM MHOIO npaBusa. AflbTepHaTUBHbIE - 3TO HOPMbI, KOTOpbIEe NMpegycMaTpuBaloT
HEeCKOJIbKO npasu rno Bblbopy nNpasa A/ AAaHHOr0, TO €CTb YKa3aHHOro B 0bbéme 3ToMn
HOPMbI, HaCTHOIr0 NPaBOOTHOLEHNSA. NpaBoNpPUMEHNTESIbHbIE OPraHbl, @ Tak XXe CTOPOHbI
MOryT NPUMeHNTb Ntoboe 13 HUX (MHOr4a B HOpMe yCTaHaB/MBaeTCA onpenesiéHHas
nocnefoBaTe/IbHOCTb B MPUMEHEHUN 3TUX npasus). O4HaKo [OCTAaTO4YHO, YTOObl YacTHoe
npaBooOTHOLWEeHNe BbI/I0 AeNCTBUTESIbHbIM MO O4HOMY U3 YCTAaHOBJIEHHbIX NpasuJl.

Ncxons n3 3Ha4YeHMSA KOJIM3NOHHBIX HOPM BblAENSAOT: reHepasibHble (OCHOBHbIE) U
cybcupamnapHbie (AononHUTeNbHbIE). [eHepasibHas - 3TO HOpMa, hopMyupytoLLas
rnaBHoe nNpaBuio Bbibopa NpaBa, NpegHa3HAYEeHHOr 0 A5 NPENMYLLLECTBEHHOI O
npuMmeHeHuns. CybcnanapHas - HopMa, QOopMyIMpyoLLan eLé 0gHO NN HECKOJTbKO
npaBu Bbibopa NpaBa, TECHO CBSI3aHHbIX C r1aBHbIM. OHa NpUMeHAeTCs Toraa, Koraga
rnaBHOE NPaBMo N0 KaKUM-TNB0 NpnvnHam He Bbl1o NPUMEHEHO, UK OKa3asoCh
HeOOoCTaTOYHbIM ANA YCTAaHOBJIEHNS KOMMNETEHTHOro npaBornopsaaka.



B 3aBMCUMOCTUN OT KOJIMYECTBA NMPUBA30K KOJIJIM3NOHHBLIE HOPMbI AeNSTCA Ha

OO HO3HA4YHble U KYMYNATUBHbIE. K 0lHO3HAYHbIM OTHOCSATCS KOJIJIM3NOHHbIE HOPMbI
cogepyxalime ogHy NPUBS3KY, KOTOPas YKa3blBae€T Ha NPaBO TOW CTPaHbl, HOPMbI
KOTOPOro noaJsiexaT MPUMeHeHNI0 K pacCMaTprBaeMoMy MpaBooTHOLLIEeHM. OQHaKo
WNHOT 1a KOJIJIN3MOHHbIE HOPMbI MOTFYT COAEpP)XXaTb ABE UIN TPU KOJITU3NOHHbIE MPUBA3KN.
B 3TOM Cc/ly4yae uMmeeT MecTo KyMyJiIsTMBHAsA NpuBS3Ka.

3aKJiloYeHue

NcTopunyeckn oCHOBY MeXXAyHapoO4HOro YaCcTHOro npaBa BCerga CoCTaB/ifAIN Tak
Ha3blBaeMble KOJIJTIM3NOHHbIE HOPMBbI. CyLLl,eCTBeHHOVI 0COB6EHHOCTbIO peryamnposaHunA
rpa>XaaHCKO-NMpaBoOBbIX OTHOLUEHUN C NMHOCTPaAHHbLIM 3J1IEMEHTOM ABNAETCA TO, HTO B pAaae
CJlyHaeB HOPMbl MeXXAYHapOoaAHOIro 4YaCTHOro ripaBa Ha cogep>xXatT NnpaMoro oTBeTa,
npamMmoro npegnncaHmda o ToM, Kak Hy>XKHO pellnTb TOT NN NHON BOMpoOcC. 3TN HOPMbI
YKa3blBalOT /Wb, KaKOoe 3aKOHO4ATEe/IbCTBO MOAJIEXXUT NMpUMeHeHno. HopMbl Takoro
poaa Ha3blBalOTCA KONJIM3NOHHbIMN.

Konnn3noHHaa HopMa — 3TO HOpMa abCTPaKTHOroO, OTCbIJIOYHOrO XapakTepa, peLuatoLlas
BOMPOC, MPaBO KaKoro rocynapcTBa OOJ/IKHO MPUMEHATLCA A1 PelleHns OaHHoro gena.

(naBHbIN cnocob Bbibopa NpaBa — 3TO NpUMeHeHne rmbknx npasus, NO3BONAOLLNX
YYNTbIBaTb BCE KOHKPETHbIe 06CcTOoATENbCTBaA Aesa. B ogHOM hakTu4eckom
MPaBOOTHOLLUEHUN UMEETCSA LeNasd CUCTEMA Pa3/InYHbIX CTAaTyTOB: JINYHbINA, BELLHO-
npaBoBomn, 0653aTeNbCTBEHHbIN, (POPMabHbIN, OENKTHbIN, BaJOTHbIN,
HacnenCcTBeHHbIN, BpayHbI 1 Ap. Bce oHn obnagatoT cBOMMU COBCTBEHHBLIMMU
0Ccob6eHHOCTAMKU 1 NMPaBOBON CNELNPUKON.

Cnucok nutepaTtypbl

1. AdpaHacbeB E. M. MexxagyHapofHoe 4YacTHoe npaso.- M.: I3paTtensctBo “Hopma”

2. borycnasckumn M.M. MexxayHapoaHoe 4acTHoe rnpaBo: Y4ebHuk. - M.: MexxayHapoaHble
OTHOLUEeHUA

3. NaBpunos B. B. MexxayHapogHoe 4yactHoe npaso.— M.: HOPMA— VHOPA- M

4. l'etbMmaH-lMaBnoBa N.B. MexxayHapoaHoe YacTHoe npaBo: Y4ebHuK. - M.: N134-BO DKCMO



5. 3BekoB B.[1. MexxayHapoaHOe 4YacTHOe npaso: Kypc nekuyum

6. MexxgyHapoaHoe 4acTHoe npaBo. Kypc nekuun / noa pen. Epmonaesa B. M. n
CuBakoBa O. B. - M.: U3pgpaTenbcTBO “BblIMHA"



